R-1s-ﬂf:t

A RESOLUTION AUTHORIZING THE MAYOR AND CITY
CLERK TO ENTER INTO AN AGREEMENT WITH ALESSI
KEYES CONSTRUCTION FOR CONSTRUCTION
MANAGEMENT AND GENERAL CONTRACTOR SERVICES
FOR ARGENTA PLAZA; APPROPRIATING FUNDS; AND FOR
OTHER PURPOSES.

RESOLUTION NO.

WHEREAS, the City of North Little Rock (“the City”) owns certain property
located at 510 Main Street and desires to create a multi-faceted public gathering place for
a variety of activities and events, referred to as the “Argenta Plaza™; and

WHEREAS, based upon proposals submitted and interviews conducted, the
Architect and Engineering Selection Committee selected Alessi Keyes Construction, with
offices located in North Little Rock to provide construction management and constructor
services to the City; and

WHEREAS, the City and Alessi Keyes Construction have negotiated a Draft
Contract for its services (see Exhibit A attached hereto); and

WHEREAS, there are funds in the City’s Carry Forward Fund sufficient to move
forward with the Argenta Plaza Project.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF NORTH LITTLE ROCK, ARKANSAS:

SECTION 1: That the Mayor and City Clerk are hereby authorized to enter into
an agreement with Alessi Keyes Construction for construction management and
constructor services (as outlined hereinabove) related to the Argenta Plaza. Total project
costs are estimated to be $4,000,000.00, and compensation and fees for all services
provided under this Resolution shall be based on the Cost of the Work plus a fee not to
exceed 6% with a Guaranteed Maximum Price.

SECTION 2: That all contracts/agreements pertinent to the work outlined and
approved herein will be reviewed and approved by the City Attorney’s Office prior to
execution thereof.

SECTION 3: That the cost of the work described herein, not to exceed
$4,000,000.00, is hereby appropriated from the Carry Forward Fund.

SECTION 4: That this Resolution shall be in full force and effect from and after
its passage and approval.



PASSED: APPROVED:

Mayor Joe A. Smith

SPONSOR: ATTEST:
= Wpr
Mayor Joe A. Smith /%_-Y-\'P Diane Whitbey, City Clerk

APPROVED AS TO FORM:

G iS5

Amy BecMMields, City Attorney

PREPARED BY THE OFFICE OF THE CITY ATTORNEY/kh

FILED SC AM.
By (e M A#q /ﬂmcf feldS
DATE 5r8 (s

Diane Whithey, City Clerk and Collecior
North Little Rock, Axkansas

RECEIVED BY /)4: oma g
\ i




AGREEMENT made as of the «-=—» day of « May in the year «2018»
(In words, indicate day, month and year.)

BETWEEN the Owner:
(Name, legal status and address)

And the Construction Manager:
{Name, legal status and address)

for the following Project:
{(Name and address or location)

The Architect:
(Name, legal status and address)

The Owner’s Designated Representative:

(Name, address and other information)

The Construction Manager’s Designated Representative:
{Name, address and other information)

The Architect’s Designated Representative:
(Name, address and other information)
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The Owner and Construction Manager apree as follows.
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ARTICLE1  GENERAL PROVISIONS L
§ 1.1 The Contract Documents o
The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplemen
Conditions), Drawings, Specifications, Addenda issued prior to the execution of this Agreement, o)vt]}ﬁe W‘mﬂgy
listed in this Agreement, and Modifications issued after execution of this Agreement, all of which form the Conirac
and are as fully a part of the Contract as if attached to this Agreement or repeated herein, Upon the Owner’s
acceptance of the Construction Manager’s Guaranteed Maximum Price proposal, the Contract Documents W;;J also
include the documents described in Section 2.2.3 and identified in the Guaranteed Maximum Price Amenidir
revisions prepared by the Architect and furnished by the Owner as described in Section 2.2.8. The |
represents the entire and integrated agreement between the parties hereto and supersedes prior neg tlatl 2
representations or agreements, either written or oral. To the extent of any direct conflict or mconmstencybet
any of the Contract Documents, the Construction Manager shall immediately seek clarification from the Owne i“”‘.
the event that the Owner fails to clarify such discrepancy within a reasonable time under the circumstances, the
Construction Manager shall proceed with the Work and give precedence to the Contract Documents i 9; the«fqé@ow

order of priority: ,gg;

R

Modifications issued after execution of this Agreement; i v%
2 This Agreement, as modified; £

et

3 Addenda issued prior to the execution of the Agreement, with the Addenda bearmg‘
taking precedence; r’éy

4 Any supplementary conditions, if applicable;

5 The General Conditions of the Contract for Construction, as modified;

.6 The Drawings and Specifications; and )

g The Schedule of Construction Manager as Constructor's Qualifications, Clarificatio

Assumptions, if applicable.
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§ 1.2 Relationship of the Parties

The Construction Manager accepts the relationship of trust and confidence established by this Agreement and
covenants with the Owner to cooperate with the Architect and exercise the Construction Manager’s skill and
judgment in furthering the interests of the Owner; to furnish efficient construction administration, management
services and supervision; to furnish at all times an adequate supply of workers and materials; and to perform the
Work in an expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish
or approve, in a timely manner, information required by the Construction Manager and to make payments to the
Construction Manager in accordance with the requirements of the Contract Documents.

§ 1.3 General Conditions

For the Preconstruction Phase, AIA Document A201™-2017, General Conditions of the Contract for Construction,
as modified, shall apply only as specifically provided in this Agreement. For the Construction Phase, the general
conditions of the contract shall be as set forth in A201-2017, as modified, which document is incorporated herein by
reference. The term “Contractor” as used in A201-2017, as modified, shall also mean the “Construction Manager”.

ARTICLE2 CONSTRUCTION MANAGER’S RESPONSIBILITIES
The Construction Manager shall fully execute the Work described in the Contract Documents, and reasonably
inferable by the Construction Manager as necessary to produce the results intended by the Contract Documents,
except as specifically indicated in the Contract Documents to be the responsibility of others. The Construction
Manager’s Preconstruction Phase responsibilities are set forth in Sections 2.1 and 2.2. The Construction Manager’s
Construction Phase responsibilities are set forth in Section 2.3. The Owner and Construction Manager may agree, in
consultation with the Architect, for the Construction Phase to commence prior to completion of tthreconstructlon
Phase, in which case, both phases will proceed concurrently. The Construction Manager shall idenfify a
representative authorized to act on behalf of the Construction Manager with respect to the Project.

§ 2.1 Preconstruction Phase
§ 2.1.1 The Construction Manager shall provide a preliminary evaluation of the Owner’s program,
censtruction budpet requirements, each in terms of the other,

§ 2.1.2 Consultation

and equipment. The Construction Manager shall also provide recommendatlons consistent w1th the
requirements to the Owner and Architect on constructability; availability of materials and labor; timesrequirements=
for procurement, installation and construction; and factors related to construction cost including, but not limited to,
costs of alternative designs or materials, preliminary budgets, life-cycle data, and possible cost reductions.

Construction Manager shall obtain the Architect’s approval for the portion of the Project schedule re]atmgt he
performance of the Architect’s services. The Project schedule shall coordinate and integrate the Constructmn%@
Manager’s services, the Architect’s services, other Owner consultants’ services, and the Owner’s responsibilities
and identify items that could affect the Project’s timely completion. The updated Project schedule shall m}gg@k}de the
following: submission of the Guaranteed Maximum Price proposal; components of the Work; times S ”@
commencement and completion required of each Subcontractor; ordering and delivery of products éﬁlgiﬁ’ﬁmg thi%s’é

i

that must be ordered well in advance of construction; and the occupancy requirements of the Owner

b

ity

Mm
mm

§ 2.1.4 Phased Construction
The Construction Manager shall provide recommendations with regard to accelerated or fast—track};schedulm :
procurement, or phased construction. The Construction Manager shall take into consideration costﬁ'eductlons :COS
information, constructability, provisions for temporary facilities and procurement and construction schedulin
issues.

&

§ 2.1.5 Preliminary Cost Estimates ;Lﬁ?
§ 2.1.5.1 Based on the preliminary design and other design criteria prepared by the Architect, the CGHS]IUCHOI]
Manager shall prepare preliminary estimates of the Cost of the Work or the cost of program requirg gments using area,
volume or similar conceptual estimating techniques for the Architect’s review and Owner’s approva
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Architect or Construction Manager suggests alternative materials and systems, the Construction Manager shall
provide cost evaluations of those alternative materials and systems.

§2.1.5.2 As the Architect progresses with the preparation of the Schematic Design, Design Development and
Construction Documents, the Construction Manager shall prepare and update, at appropriate intervals agreed to by
the Owner, Construction Manager and Architect, estimates of the Cost of the Work of increasing detail and
refinement and allowing for the further development of the design until such time as the Owner and Construction
Manager agree on a Guaranteed Maximum Price for the Work. Such estimates shall be provided for the Architect’s
review and the Owner’s approval. The Construction Manager shall inform the Owner and Architect when estimates
of the Cost of the Work exceed the latest approved Project budget and make recommendations for corrective action,

§ 2.1.6 Subcontractors and Suppliers
The Construction Manager shall develop bidders” interest in the Project.

§ 2.1.7 The Construction Manager shall prepare, for the Architect’s review and the Owner’s acceptance, a
procurement schedule for items that must be ordered well in advance of construction. The Construction Manager
shall expedite and coordinate the ordering and delivery of materials that must be ordered well in advance of
construction. If the Owner agrees to procure any items prior to the establishment of the Guaranteed Maximum Price,
the Owner shall procure the items on terms and conditions acceptable to the Construction Manager. Upon the
establishment of the Guaranteed Maximum Price, the Owner shall assign all contracts for these items to the
Construction Manager and the Construction Manager shall thereafter accept responsibility for them.

§ 2.1.8 Extent of Responsibility é i

The Construction Manager shall exercise reasonable care in preparing schedules and estimates. Thé Construction
Manager, however, does not warrant or gnarantee estimates and schedules except as may be 1ncluded‘a“5’= artorthi
Guaranteed Maximum Price. The Construction Manager is not required to ascertain that the Drawingg:and
Specifications are in accordance with applicable laws, statutes, ordinances, codes, rules and regulatal
orders of public authorities, but the Construction Manager shall promptly report to the Architect a
nonconformity discovered by or made known to the Construction Manager as a request for inform
as the Architect may require.

n in such form

SRR

;
§ 2.1.9 Notices and Compliance with Laws %
The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules anii rggulatul)glsﬁ
lawful orders of public authorities applicable to its performance under this Contract, and with equ ! eniploymen
opportunity programs, and other programs as may be required by governmental authorities for mc?ismn vinthessss
Contract Documents.

nd

§ 2.2 Guaranteed Maximum Price Proposal and Contract Time

§2.2.1 At a time to be mutually agreed upon by the Owner and the Construction Manager and in cqnsult
the Architect, the Construction Manager shall prepare a Guaranteed Maximum Price proposal for tge 163
review and acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the COnS"tru 1
Manager’s estimate of the Cost of the Work, including contingencies described in Section 2.2.4, and the

Construction Manager’s Fee,

§ 2.2.2 To the extent that the Drawings and Specifications are anticipated to require further developx;geni" Ej “the
Architect, the Construction Manager shall provide in the Guaranteed Maximum Price for such furt} er,devélopme
consistent with the Contract Documents and reasonably inferable therefrom. Such further developn egt does fot &
include such things as changes in scope, systems, kinds and quality of materials, finishes or eqmpme , all off lf'ch
if required, shall be incorporated by Change Order. . L

§ 2.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a wntten statement.o
its basis, which shall include the following:
A A list of the Drawings and Specifications, including all Addenda thereto, and the Condi ﬁ]'ons f th
Contract;
2 A list of the clarifications and assumptions made by the Construction Manager in the preP“aratmn of the
Guaranteed Maximum Price proposal, including assumptions under Section 2.2.2, t¢ su”ppiement the
information provided by the Owner and contained in the Drawings and Spec1ﬁcat105 |

i
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3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost
of the Work organized by trade categories or systems, allowances, contingency, and the Construction
Manager's Fee;

4 The anticipated date of Substantial Completion upon which the proposed Guaranteed Maximum Price
is based; and

.5 A date by which the Owner must accept the Guaranteed Maximum Price.

§ 2.2.4 In preparing the Construction Manager’s Guaranteed Maximum Price proposal, the Construction Manager
shall include its contingency for the Construction Manager’s exclusive use to cover those costs considered
reimbursable as the Cost of the Work but not included in a Change Order.

§ 2.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum
Price proposal. In the event that the Owner and Architect discover any inconsistencies or inaccuracies in the
information presented, they shall promptly notify the Construction Manager, who shall make appropriate
adjustments to the Guaranteed Maximum Price proposal, its basis, or both.

§ 2.2.6 If the Owner notifies the Construction Manager that the Owner has accepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum
Price proposal shall be deemed effective without further acceptance from the Construction Manager. Following
acceptance of a Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed
Maximum Price Amendment amending this Agreement, a copy of which the Owner shall provide to the Architect.
The Guaranteed Maximum Price Amendment shall set forth the agreed upon Guaranteed Maximum:Price with the
information and assumptions upon which it is based. 5

incorporate the agreed upon assumptions and clarifications contained in the Guaranteed Maximum
Amendment. The Owner shall promptly furnish those revised Drawings and Specifications to the

Manager as they are revised. The Construction Manager shall notify the Owner and Architect of a
between the Guaranteed Maximum Price Amendment and the revised Drawings and Specifications, |-

§ 2.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consm%jlzlef*-
similar taxes for the Work provided by the Construction Manager that are legally enacted, whetheﬂ%nmo&*yetwmm
effective, at the time the Guaranteed Maximum Price Amendment is executed.

.§ 2.3 Construction Phase
§ 2.3.1 General ;
§ 2.3.1.1 For purposes of Section 8.1.2 of A201-2017, as modified, the date of commencement of the Wi .
mean the date of commencement of the Construction Phase. m%%% i)

§ 2.3.2 Administration )
§ 2.3.2.1 Those portions of the Work that the Construction Manager does not customarily perform Wit}
Construction Manager’s own personnel shall be performed under subcontracts or by other approprgaté agreexgergs
with the Construction Manager. The Owner may designate specific persons from whom, or entitieséﬁ‘”gm whigh, the

Construction Manager shall obtain bids, The Construction Manager shall obtain bids from Subconft aGtors-and fromess
suppliers of materials or equipment fabricated especially for the Work and shall deliver such bids tosthesArchitect:
The Qwner shall then determine, with the advice of the Construction Manager and the Architect, which bids will be
accepted. The Construction Manager shall not be required to contract with anyone to whom the Construetior :
Manager has reasonable objection. a"’*f e

§ 2.3.2.2 If the Guaranteed Maximum Price has been established and when a specific bidder (1) is If"jécgnmended to

the Owner by the Construction Manager, (2) is qualified to perform that portion of the Work, and %)L?as submitted
a bid that conforms to the requirements of the Contract Documents without reservations or exceptign Soutthe oo
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Owner requires that another bid be accepted, then the Construction Manager may require that a Change Order be
issued to adjust the Contract Time and the Guaranteed Maximum Price by the difference between the bid of the
person or entity recommended to the Owner by the Construction Manager and the amount and time requirement of
the subcontract or other agreement actually signed with the person or entity designated by the Owner.

§ 2.3.2.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement,
and shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner, If the Subcontract is
awarded on a cost plus fee basis, the Construction Manager shall provide in the Subcontract for the Owner to receive
the same audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction
Manager in Section 6.11 below.

§ 2.3.2.4 If the Construction Manager recommends a specific bidder that may be considered a “related party”
according to Section 6.10, then the Construction Manager shall promptly notify the Owner in writing of such
relationship and notify the Owner of the specific nature of the contemplated transaction, according to Section 6.10.2.

§ 2.3.2.5 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures,
progress, coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly
distribute minutes to the Owner and Architect.

§ 2.3.2.6 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall
prepare and submit to the Owner and Architect a construction schedule for the Work and submittal scheduie in
accordance with Section 3.10 of A201-2017, as modified. s

§ 2.3.2.7 The Construction Manager shall record the progress of the Project. On a monthly basis, o;iéoﬂ}ermse as
agreed to by the Owner, the Construction Manager shall submit written progress reports to the Owper afid"AscHitéet,
showing percentages of completion and other information required by the Owner. The Construcuon Manager shal
also keep, and make available to the Owner and Architect, a daily log containing a record for each day of weather,
portions of the Work in progress, number of workers on site, identification of equipment on site, problems that
might affect progress of the work, accidents, injuries, and other information required by the Owne

§ 2.3.2.8 The Construction Manager shall develop a system of cost control for the Work, mcludmgs,_; gu}ar
monitoring of actual costs for activities in progress and estimates for uncompleted tasks and proposed, changes. The
Construction Manager shall identify variances between actual and estimated costs and report the vg‘rlances t
Owner and Architect and shall provide this information in its monthly reports to the Owner and Arg :
accordance with Section 2.3.2.7 above,

§ 2.4 Professional Services
Section 3.12.10 of A201-2017, as modified, shall apply to both the Preconstruction and Construction P

§ 2.5 Hazardous Materials
Section 10.3 of A201-2017, as modified, shall apply to both the Preconstruction and Construction Pliases

ARTICLE3 OWNER'S RESPONSIBILITIES

§ 3.1 Information and Services Required of the Owner
§ 3.1.1 The Owner shall provide information with reasonable promptness, regarding requirements fo;/%nd hmltatlons #
on the Project, including a written program which shall set forth the Owner’s objectives, constrain and"”éﬁﬁta;faﬁ
including schedule, space requirements and relationships, flexibility and expandability, special eqtﬁpé';ent sy§t§m
sustainability and site requirements. | &

I g

§ 3.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager-may-request:
in writing that the Owner provide reasonable evidence that the Owner has made financial arrangements«to:fulfill.the.-
Owner’s obligations under the Contract, Thereafter, the Construction Manager may only request such evidence if (1)
the Owner fails to make payments to the Construction Manager as the Contract Documents require, (2).a%¢ HW ge in™
the Work materially changes the Contract Sum, or (3) the Construction Manager identifies in wrltm
concern regarding the Owner’s ability to make payment when due. The Owner shall furnish such ey’
condition precedent to commencement or continuation of the Work or the portion of the Work affeg te
change. After the Owner furnishes the evidence, the QOwner shall not materially vary such ﬁnanmalj

without prior notice to the Construction Manager and Architect.

TR
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§ 3.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1} the
budget for the Cost of the Work as defined in Section 6.1.1, (2) the Owner’s other costs, and (3) reasonable
contingencies related to atl of these costs. If the Owner significantly increases or decreases the Owner’s budget for
the Cost of the Work, the Owner shall notify the Construction Manager and Architect. The Owner and the Architect,
in consultation with the Construction Manager, shall thereafter agree to a corresponding change in the Project’s
scope and quality.

§ 3.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase, the Owner shall
furnish the following information or services with reasonable promptness. The Owner shall also furnish any other
information or services under the Owner’s control and relevant to the Construction Manager’s performance of the
Work with reasonable promptness after receiving the Construction Manager’s written request for such information
or services. The Construction Manager shall be entitled to rely on the accuracy of information and services furnished
by the Owner but shall exercise proper precautions relating to the safe performance of the Work.

§ 3.1.4.1 The Owner shall furnish tests, inspections and reports required by law and as otherwise agreed to by the
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 3.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations
for the site of the Project, and a legal description of the site. The surveys and legal information shall include, as
applicable, grades and lines of streets, alleys, pavements and adjoining property and structures; des;gnated wetlands;
adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restnct]ons'"é be‘undaries and
contours of the site; locations, dimensions and necessary data with respect to existing buildings, oﬂj improvements
and rees; and mfonnauon concerning avallable utlhty services and lines, both public and private, aﬂaove td BETOW

evaluations of hazardous materials, selsmlc evaluatmn ground corrosion tests and resmtw;ty tests
necessary operations for anticipating subsoil conditions, with written reports and appropriate reco

§ 3.1.4.4 During the Construction Phase, the Owner shall furnish information or services required of tﬁe Owne

the Contract Documents with reasonable promptness, The Owner shall also furnish any other mfm;mahon i
i

under the Owner’s control and relevant to the Construction Manager’s performance of the Work thh~reasonablewemk

promptness after receiving the Construction Manager’s written request for such information or services.

§ 3.2 Owner’s Designated Representative
The Owner shall identify a representative authorized to act on behalf of the Owner with respect to theProj The |
Owner’s representative shall render decisions promptly and furnish information expeditiously, so gs {o° % §
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise prov1de n Seétion |
4.2.1 of A201-2017, as modified, the Architect does not have such authority. The term “Owner” means tlféi“wggg

or the Owner’s authorized representative. e

T i

§ 3.2.1 Legal Requirements. The Owner shall furnish all legal, insurance and accounting services, inglt dl{]& diting 4"
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs '“% ififeress. s

§ 3.3 Architect
The Owner shall retain an Architect to provide services, duties and responsibilities as described in ;A {
B133™-2014, Standard Form of Agreement Between Owner and Architect, Construction Manage as:@onstriictor
Edition. The Owner shall provide the Construction Manager a copy of the executed agreement betiween:the.Owner:
and the Architect, and any further modifications to the agreement.

ARTICLE 4

I

AIA Document A133% - 2000 {(formerly ALZ1™CMc - 2003). Copyright © 1291, 2003 and 2009 by The American Instltu ”
All rights reserved. WARNING: Thie AIA® Document is protected by U.S. Copyright lLaw and International Treaties
reproduction or distribution of this AIA® Doocument, or any portion of it, may result in severe civil and criminal penalties, and
will ba proseauted to the maximum extent possible under the law. This draft was produced by AIA software at 14:30:53 on
12/11/2017 under Order No. which expires on 01/01/0001, and is not for resale.

User Notes: (3B9ADIF1)



ARTICLES COMPENSATION FOR CONSTRUCTION PHASE SERVICES

§ 5.1 For the Constraction Manager’s performance of the Work as described in Section 2.3, the Owner shall pay the
Construction Manager the Contract Sum in current funds, The Contract Smmn is the Cost of the Work as defined in
Section 6.1.1 plus the Construction Manager’s Fee.

§ 5.1.1 The Construction Manager’s Fee:
(State a fump sum, percentage of Cost of the Work or other provision for determining the Construction Manager's

Fee)

§ 5.1.2 The method of adjustment of the Construction Manager’s Fee for changes in the Work:

§ 5.1.3 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the
Work:

§ 5.1.4 Rental rates for Construction Manager-owned equipment shall not exceed rates set forth in
A201-2017, as modified.

§ 5.1.5 Unit prices, if any:
(Identify and state the unit price; state the quantity limitations, if any, to which the unit price will

Item Units and Limitations Price per Uniti_; $0:00)

/1
i ——

§ 5.2 Guaranteed Maximum Price
§ 5.2.1 The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum
Price set forth in the Guaranteed Maximum Price Amendment, as it is amended from time to time. To the extent
Cost of the Work exceeds the Guaranteed Maximum Price, the Construction Manager shall bear such cost?"fn excess
of the Guaranteed Maximum Price without reimbursement or additional compensation from the Ow

shall mean the Guaranteed Maximum Price, as amended pursuant to the Contract Documents, less)%zl1
Cost of the Work...

(Insert specific provisions if the Construction Manager is to participate in any savings.)

the

i
i
Hgm

§ 5.2.2 The Guaranteed Maximum Price is subject to additions and deductions by Change Order asﬁ)rowded m
Contract Documents and the Date of Substantial Completion shall be subject to adjustment as providéd in thq%

Contract Documents. »
2

§ 5.3 Changes in the Work g

§ 5.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general
Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in witing
Architect may make minor changes in the Work as provided in Section 7.4 of ATA Document A20 1‘@2&1”7 as
modified, General Conditions of the Contract for Construction. The Construction Manager shall be&fentltied to an
equitable adjustment in the Contract Time as a result of changes in the Work.
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§ 5.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the
execution of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in
Section 7.3.3 of AIA Document A201-2017, as modified, General Conditions of the Contract for Construction.

§ 5.3.3 In calculating adjustments to subcontracts (except those awarded with the Owner’s prior consent on the basis
of cost plus a fee), the terms “cost” and “fee” as used in Section 7.3.3.3 of AIA Document A201-2017, as modified
and the term “costs” as used in Section 7.3.7 of AIA Document A201-2017, as modified shall have the meanings
assigned to them in AIA Document A201-2017, as modified and shall not be modified by Sections 5.1 and 5.2,
Sections 6.1 through 6.7, and Section 6.8 of this Agreement. Adjustments to subcontracts awarded with the Owner’s
prior consent on the basis of cost plus a fee shall be calculated in accordance with the terms of those subcontracts.

§ 5.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms “cost” and “costs” as used in the
above-referenced provisions of AIA Document A201-2017, as modified shafl mean the Cost of the Work as defined
in Sections 6.1 to 6.7 of this Agreement and the term “fee” shall mean the Construction Manager’s Fee as defined in
Section 5.1 of this Agreement.

§ 5.3.5 If no specific provision is made in Section 5.1.2 for adjustment of the Construction Managet’s Fee in the case
of changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 5.1.2 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work,
and the Guaranteed Maximum Price shall be adjusted accordingly.

ARTICLE6 COST OF THE WORK FOR CONSTRUCTION PHASE
§ 6.1 Costs to Be Reimbursed :
§6.1.1 The term Cost of the Work shall mean actual costs incurred by the Construction Manager u}vthe*pr =
performance of the Work, less all discounts, rebates, and salvages that shall be taken by the Constrﬂlctl(m Wanagers=
subject to Article 6.9 of the Agreement. All payments made by the Owner pursuant fo this Article 6, whether those

Maximum Price specific in Section 3.2 above; provided, however, that in no event shall the owner
reimburse the Construction Manager for any portion of the Cost of the Work incurred prior to the %ﬁ) i mence;mgnt
Date unless the Constructlon Manager has received the Owner's written consent prior to mcumng c’}l cost.

6.1.1.1 Notwithstanding the breakdown or categorization of any costs to be reimbursed in this Artick elsewherez
in the Contract Documents, there shall be no duplication of payment in the event any particular items for which )
payment is requested can be characterized as falling into more than one of the types of compensable or reimbursgblé
categories. s

Maximum Price Amendment

§ 6.2 Labor Costs ,.
§ 6.2.1 Wages of construction workers directly employed by the Construction Manager to perform g tion &%
of the Work at the site or, with the Owner’s prior approval, at off-site workshops. g (@ .

] Fi statig e

§ 6.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel E{
the site with the Owner’s prior approval. g E '
(If it is intended that the wages or salaries of certain personnel stationed at the Construction Mandger/s-princip
or other offices shall be included in the Cost of the Work, identify in Section 11.5, the personnel to-be:includeds:
whether for all or only part of their time, and the rates at which their time will be charged to the Work. )

required for the Work, but only for that portion of their time required for the Work.

§ 6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance, contributions, asse%
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benefits required by law or collective bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, but not merit
bonuses, provided such costs are based on wages and salaries included in the Cost of the Work under Sections 6.2.1
through 6.2.3.

§ 6.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the
subcontracts, properly entered into under this Agreement.

§ 6.4 Costs of Materials and Equipment incorpotated in the Completed Construction
§ 6.4.1 Costs, including transportation and storage, of materials and equipment incorporated or to be incorporated in
the completed construction.

§ 6.4.2 Costs of materials described in the preceding Section 6.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage, Unused excess materials, if any, shall become the Owner’s property at the
completion of the Work and shall be properly stored at the Project site in accordance with the Owner's instructions.

§ 6.5 Costs of Other Materials and Equipment, Temporary Facilities and Related ltems

§ 6.5.1 Costs, including transportation, storage, installation, maintenance, dismantling and removal of materials,
supplies, temporary facilities, machinery, equipment and hand tools (not owned by the workers) e and fally
consumed in the performance of the Work. Any such items used but not consumed which are paid for by the Owner,
shall become the property of the Owner and shall be delivered to the Owner upon completion of thesWork in
accordance with mst‘ructlons fumlshed by the Owner, Upon demand by the Owner the Constructio ﬁ/lanager shall

items were used in connection with the Work.

§ 6.5.2 Rental charges of all necessary machinery and equipment, exclusive of hand tools, used at tb_
Work, whether rented from the Construction Manager or others, including installation, minor repaﬁs
replacements, dismantling, removal, transportation, and delivery costs thereof. Such rental charges
consistent with those generally prevailing in the location of the Work. The Construction Manager
for all machinery and equipment to be rented from no less than two (2) responsible suppliers oth
Construction Manager itself, or a related party (as defined in Section ). In no event shall the Constructlon
Manager be entitled to reimbursement for any cumulative total of rental charges in connection w1th any single piece
of machinery or equipment in excess of sixty (60) percent of its fair market value as of the date that suchfmac’hmery
or equipment is first put into service in connection with the Work. The Construction Manager shall PRy anyZEXCe sy
rental charges.

s

§ 6.5.3 Costs of removal of debris from the site of the Work and its proper and legal disposal,

and Iong -distance telephone calls, postage and parcel delivery charges

§6.5.5 That portion of the reasonable expenses of the Construction Manager’s supervisory or administrative
personnel incurred while traveling outside a 50 miles radius of job site in discharge of duties connected with the
Work. Al travel is subject to review of Owner. '

§ 6.5.8 Costs of materials and equipment suitably stored off the site at a mutally acceptable locatlop,
Owner’s prior approval. %

¢
§ 6.6 Miscellaneous Costs % =
§ 6.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that %an bes
attributed to this Contract,

Constructlon Manager is required by the Contract Documents to pay.
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§ 6.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 13.5.3 of AIA Document A201-2017, as
modified or by other provisions of the Contract Documents, and which do not fall within the scope of Section 6.7.3.

§ 6.6.5 Il applicable, royalties and license fees paid for the use of a particular design, process or product required by
the Contract Pocuments. If such royalties, fees and costs are excluded by the last sentence of Section 3.17 of AIA
A201-2017, as modified or other provisions of the Contract Documents, they shall not be included in the Cost of the
Work,

§ 6.6.6 Costs for clectronic equipment and software, directly related to the Work with the Owner’s prior approval.

§ 6.6.7 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfiil a specific
responsibility in the Contract Documents,

§ 6.6.8 Legal, mediation and arbitration costs, including attorneys’ fees, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by the Construction Manager after the execution
of this Agreement in the performance of the Work and with the Owner’s prior approval, which shall not be
unreasonably withheld.

§ 6.6.9 Subj ect to the Owner’s prior approval expenses incurrcd 'm accordance with the Construction Manager’s
persormnel required for the Work.
§ 6.7 Other Costs and Emergencies

§6.7.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advar H
the Owner.

modified, to the extent not {i) caused by the Construction Manager a Subcontractor, or anyone fonjw]%om e1t
responsible or (ii) capable of being prevented through timely notice of an unsate condition to the Owner,

§ 6.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Constructgjmn"’M‘
Subcontractors or suppliers, provided that such damaged or nonconforming Work was not caused by"neghgence“
failure to fulfill a specific responsibility of the Construction Manager and only to the extent that the cost of repair or
correction 1s not recovered by the Constructlon Manager ﬁ'om insurance, sureties, Subcontractors suppliers, or

contract for insurance..

G
§ 6.7.4 The costs described in Sections 6.1 through 6.7 shall be included in the Cost of the Work, notmt%jandmg
any prov131on of AIA Document A201-2017, as modified, as modified, or other Conditions of the Contrac‘%ﬁhicg e
may require the Construction Manager to pay such costs, unless such costs are excluded by the provisions of Sectiotiz
6.8,

§ 6.8 Costs Not To Be Reimbursed
§ 6.8.1 The Cost of the Work shall not include the items listed below: |
A4 Salaries and other compensation of the Construction Manager’s personnel statloned:,at éh 4
Construction Manager’s principal office or offices other than the site office, except gs pemﬁcall%
provided in Section 6.2, or as may be provided in Article 11; : L S—
.2 Expenses of the Construction Manager’s principal office and offices other than the Site: officess
3 Overhead and general expenses, except as may be expressly included in Sections 6.1 to 6.7;
4 The Construction Manager’s capital expenses, including interest on the Construction Managel
capital employed for the Work; e & T

5 Except as provided in Section 6.7.3 of this Agreement, costs due to the negligence oj? faﬂure of the \% ]
Construction Manager, Subcontractors and suppliers or anyone directly or 1nd1rect1y egﬁployed by any g? §
of them or for whose acts any of them may be liable to fulfill a specific 1espon51b1h§( of the Contract; % |‘%§

B Any cost not specifically and expressly described in Sections 6.1 to 6.7; 5@_ o : Zﬁ;;
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.7 Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded; and

.8 Costs for services incurred during the Preconstruction Phase.

.9 The cost of defending suits or claims arising from any requirement of the Contract Document, not
discussed with Owner prior to commencing any such requirement, and without written approval of
the Owner.

§ 6.9 Discounts, Rebates and Refunds

§ 6.9.1 Cash discounts obtained on payments made by the Constraction Manager shall acerue to the Owner if (1)
before making the payment, the Construction Manager included them in an Application for Payment and received
payment from the Owner, or (2) the Owner has deposited funds with the Construction Manager with which to make
payments; otherwise, cash discounts shall accrue to the Construction Manager. Trade discounts, rebates, refunds and
amounts received from sales of surplus materials and equipment shall accrue to the Owner, and the Construction
Manager shall make provisions so that they can be obtained. The Construction Manager shall not obtain for its own
benefit any discounts, rebates, or refunds in connection with the Work prior to providing the Owner with seven (7)
days' prior written notice of the potential discount, rebate, or refond and an opportunity to furnish funds necessary to
obtain such discount, rebate, or refund on behalf of the Owner in accordance with the requirements of this Section
6.9.1,

§ 6.9.2 Amounts that accrue to the Owner in accordance with the provisions of Section 6.9.1 shall be credited to the
Owner as a deduction from the Cost of the Work.

§ 6.10 Related Party Transactions
§6.10.1 For purposes of Section 6.10, the term “related party” shall mean a parent, sub31d1ary, afﬁ jate or other
entity having common ownership or management with the Construction Manager; any entity in wﬁjch“any
stockholder in, or management employee of, the Construction Manager owns any interest in excess
the aggregate; or any person or entity which has the right to control the business or affairs of the o

Manager. The term “related party” includes any member of the immediate family of any person 1de

§6.10.2 If any of the costs to be reimbursed arise from a transaction between the Construction Man
party, the Construction Manager shall notify the Owner of the specific nature of the contemplated ﬁransactlo
including the identity of the related party and the antlc:pated cost to be mcurred before any such tpéngaction

2322 and 2.3.2.3. If the Owner fails to authorize the transaction, the Constructlon Manager shall procure thc Work
equipment, goods or service from some person or entity other than a related party according to the terms of Sections
232.1,2322and23.23.

§6.11 Accountmg Records

all costs incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the :
Owner’s auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be #
permitted to audit and copy, the Construction Manager’s records and accounts, including complete ccumgn“fanon %f
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontract§, ubconé‘r ctoi’"s/
proposals, purchase orders, vouchers, memoranda and other data relating to this Contract. The Cmﬁ iction ¢ < &%
Manager shall preserve these records for a period of three years after final payment, or for such loﬁger period as'may
be required by law. All records shall be maintained in accordance with generally accepted accountm 4procedure
consistently applied. Subcontractors retained by the Construction Manager on a "cost-plus” basis, i; anyaﬁshaﬁ have:
the same obligations to retain records and cooperate with audits as is required of the Construction Managerunder.
this Section 6.11. If any inspection by the Owner of the Construction Manager’ records, books, correspond
instructions, drawings, receipts, vouchers, memoranda, and any other data relating to the Contract Docume
reveals an overcharge, including, without limitation, any untimely request for payment, the ConstruetlonManagerw ..
shall pay the Owner upon demand the amount due, or the Owner shall reduce the next pay request by £ e approprlate -
amount. The requirements of this Section 6.11 shall not apply to any portion of an overcharge thatfis
good-faith dispute between the Owner and the Construction Manager.
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ARTICLE7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 7.1 Progress Payments

§ 7.1.1 Based upon Applications for Payment, including all supporting documentation, submitted to the Owner and
the Architect by the Construction Manager and Certificates for Payment issued by the Architect, the Owner shall
make progress payments on account of the Contract Sum to the Construction Manager as provided below and
elsewhere in the Contract Documents.

§ 7.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of
the month.

DELETED

§ 7.1.3 Provided that an Application for Payment is received by the Owner and the Architect not later than the
«25th» day of a month, the Owner shall make payment of the certified amount to the Construction Manager not later
than the «10th» day of the following month. If an Application for Payment is received by the Owner and the
Architect after the application date fixed above, payment shall be made on the certified Application for Payment by
the Owner not later than «Fifteen» ( «15» ) days after the Owner and the Architect receives the Application for
Payment.

{Federal, state or local laws may require payment within a certain period of time.)

§ 7.1.4 With each Application for Payment, the Construction Manager shall submit payrolls, petty gash accounts, a
copy of the Construction Manager's most current cost report and the draw requests from each apph ablc

Subcontractor, and any other evidence required by the Owner or Architect to demonstrate that caz-‘.hg di?sbursements
already made by the Construction Manager on account of the Cost of the Work equal or exceed p es’s”ﬁaymen 5
already received by the Construction Manager, less that portion of those payments attributable to t'; e Gostietion

Manager’s Fee, plus payrolls for the period covered by the present Application for Payment.

Guaranteed Maximum Price among the various portions of the Work except that the Construction] }\dqnager q F.g:e
shall be shown as a single separate item. The schedule of values shall be prepared in such form and Sl‘lpported by
such data to substantiate its accuracy as the Architect may require. This schedule, unless objected to b |
and the QOwner, shall be used as a basis for reviewing the Construction Manager’s Applications fmgg aymients

L et
§ 7.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end
of the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) thy

the Work for which the Construction Manager has made or intends to make actual payment prior t&th :
Application for Payment by (b) the share of the Guaranteed Maximum Price allocated to that portion“of; gWork ué:
the schedule of values and other amounts properly held by the Owner pursuant to the terms of the Contractc o*f*’asw
certified by the Architect at the time of each progress payment.

computed as follows:

§ 7.1.7 Subject to other provisions of the Contract Documents, the amount of each progress paymelgs”hall b
A Take that portion of the Guaranteed Maximum Price proper ly aliocable to completed;

shal} be included as provided in Section 7.3.9 of AIA Document A201—20]7 as modiﬁedmw
2 Add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the Work, or if gpp¥
advance by the Owner, suitably stored off the site at a location agreed upon in wrltmg
.3 Add the Construction Manager's Fee, less of «Five» percent (5 %) retainage fee, The,Cu structlon
Manager’s Fee shall be computed upon the Cost of the Work at the rate stated in Sestm 5.1 or, if the
Construction Manager’s Fee is stated as a fixed sum in that Section, shall be an amo’im that bears the

;
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same ratio to that fixed-sum fee as the Cost of the Work bears to a reasonable estimate of the
probable Cost of the Work upon its completion;

A4 Subiract retainage of «Five» percent («5» %) from that portion of the Work that the Construction
Manager self-performs;

Subtract the aggregate of previous payments made by the Owner;

Subtract the shortfall, if any, indicated by the Construction Manager in the documentation required by
Section 7.1.4 to substantiate prior Applications for Payment, or resulting from etrors subsequently
discovered by the Owner’s auditors in such documentation; and

.7 Subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment as

provided in Section 9.5 of ATA Document A201-2017, as modified.

@

§7.1.8 The Owner and Construction Manager shall agree upon (1) a mutnally acceptable procedure for review and
approval of payments to Subcontractors and (2) the percentage of retainage held on Subconitracts, and the
Construction Manager shall execute subcontracts in accordance with those agreements.

§ 7.1.9 Except with the Owner’s prior approval, the Construction Manager shall not make advance payments to
suppliers for materials or equipment which have not been delivered and stored at the site.

§ 7.1.10 In taking action on the Construction Manager’s Applications for Payment, the Architect shall be entitled to
rely on the accuracy and completeness of the information furnished by the Construction Manager and shall not be
deemed to represent that the Architect has made a detailed examination, audit or arithmetic verification of the
documentation submitted in accordance with Section 7.1.4 or other supporting data; that the Architect.has made
exhaustive or continuous on-site inspections; or that the Architect has made examinations to ascertainthow or for
what purposes the Construction Manager has used amounts previously paid on account of the Contr . Such
examinations, audits and verifications, if required by the Owner, will be performed by the Owner’$ uditorsacting
in the sole interest of the Owner. |

§ 7.2 Finat Payment

responsibility to correct Work as provided in Section 12.2.2 of AIA Document A2
modified, and to satisfy other requirements, if any, which extend beyond final payni
.2 the Construction Manager has submitted a final accounting for the Cost of the Work ¢ an
Application for Payment; and 2
3 the Construction Manager has submitted (a) all as-built drawings, {b) a complete list of Subcontractors =
and principal vendors on the Project, including addresses and telephone numbers, {c) if applicable,. an*’“
mdexed loose leaf binder contammg complete installation, operatlon and maintenance mani

.

aﬁnal %

an indexed, ioose leaf binder contammg all inspection reports, permits, and tempor 1
certificates of completion, (e} any and all other items required pursuant to the ContractD
and (f) a final Certificate for Payment has been issued by the Architect.

‘ N
§ 7.2.2 The Owner’s auditors will review and report in writing on the Construction Manager’s ﬁnal"}acgcountl E
within 30 days after delivery of the final accounting to the Owner and the Architect by the Constru\g:n@nManag 1
Based upon such Cost of the Work as the Owner’s anditors report to be substantiated by the ConstFuct:on Manager?
final accounting, and provided the other conditions of Section 7.2.1 have been met, the Architect will, within seven
days after receipt of the written report of the Owner’s auditors, either issue to the Owner a final Certif} Fror
Payment with a copy to the Construction Manager, or notify the Construction Manager and Owner i
Architect’s reasons for withholding a certificate as provided in Section 9.5.1 of the AIA Document;
modified. The time periods stated in this Section supersede those stated in Section 9.4.1 of the AIA% Document
A201-2017, as modified. The Architect is not responsible for verifying the accuracy of the Constrilctg,on Manager’s
final accounting. fg |
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§7.2.3 If the Owner’s auditors report the Cost of the Work as substantiated by the Construction Manager’s final
accounting to be less than claimed by the Construction Manager, the Construction Manager shall be entitled to
request mediation of the disputed amount without seeking an initial decision pursuant to Section 15.2 of A201-
2017, as modified. A request for mediation shall be made by the Construction Manager within 30 days after the
Construction Manager’s receipt of a copy of the Architect’s final Certificate for Payment. Failure to request
mediation within this 30-day period shall result in the substantiated amount reported by the Owner’s auditors
becoming binding on the Construction Manager. Pending a final resolution of the disputed amount, the Owner shall
pay the Construction Manager the amount certified in the Architect’s final Certificate for Payment.

§ 7.2.4 If, subsequent to final payment and at the Owner’s request, the Construction Manager incurs costs described
in Section 6.1.1 and not excluded by Section 6.8 to correct defective or nonconforming Work, the Owner shall
reimburse the Construction Manager such costs and the Construction Manager’s Fee applicable thereto on the same
basis as if such costs had been inciured prior to final payment, but not in excess of the Guaranteed Maximum Price.
If the Construction Manager has participated in savings as provided in Section 5.2.1, the amount of such savings
shall be recalculated and appropriate credit given to the Owner in determining the net amount to be paid by the
Owner to the Construction Manager.

ARTICLE8 INSURANCE AND BONDS
§8.1 For all phases of the Project, the Construction Manager shall purchase and maintain insurance, and the

Construction Manager shall provide bonds as set forth in Article 11 of AIA Document A201-2017, as modlﬁed and
in accordance with Exhibit __ attached hereto and incorporated herein.

§8.2 In accordance with Ark. Code Ann. §§ 18-44-503 and 22-9-401 the Contractor shall furnish a
amount equal to the contract price. .

ety bond in an

ARTICLE9  DISPUTE RESOLUTION
§ 9.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance Wth the pro
set forth in this Article 9 and Article 15 of A201-2017, as modified. However, for Claims arising ﬁ‘om orre _tmg to
the Construction Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall b o

required as a condition precedent to mediation or binding dispute resolution, and Section 9.3 of th is Agaeement ‘éhallf

not apply e

§ 9.2 For any Claim subject to, but not resolved by mediation pursuant to Section 15.3 of AIA Document A201—
2017, as modiﬁed the method of binding dispute resolution shall be as follows:
lztrgcmon, Clmms will be resolved by litigation in a court of competent jur:sdzcnon. )
[«»] Arbitration pursuant to Section 15.4 of AIA Document A201-2017
[«X»] Litigation in a court of competent jurisdiction
[« ] Other: (Specifi)
“»

§ 9.3 Initial Decision Maker

‘The Architect will serve as the Initial Decision Maker pursuant to Section 15.2 of AIA Document A201——2017 as
modlﬁed for Claims arising from or relatmg to the Construction Manager s Constructlon Phase servmes;funlesi""s” thie:

28
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ARTICLE 10  TERMINATION OR SUSPENSION

§ 10.1 Termination Prior to Establishment of the Guaranteed Maximum Price

§ 10.1.1 Prior to the execution of the Guaranteed Maxinum Price Amendment, the Owner may terminate this
Agreement upon not less than seven days” written notice to the Construction Manager for the Owner’s convenience
and without cause, and the Construction Manager may terminate this Agreement, upon not less than seven days’
written notice to the Owner, for the reasons set forth in Section 14.1.1 of A201-2017, as modified.

§ 10.1.2 In the event of termination of this Agreement pursuant to Section 10.1.1, the Construction Manager shall be
equitably compensated for Preconstruction Phase services performed prior to receipt of a notice of termination. In no
event shall the Construction Manager’s compensation under this Section exceed the compensation set forth in
Section 4.1.

§ 10.1.3 If the Owner terminates the Contract pursuant to Section 10.1.1 after the commencement of the Construction
Phase but prior to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the
Construction Manager an amount calculated as follows, which amount shall be in addition to any compensation paid
to the Construction Manager under Section 10.1.2:
A Take the Cost of the Work incurred by the Construction Manager to the date of termination;
.2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date~oﬁtermmat10n at
the rate stated in Section 5.1 or, if the Construction Manager’s Fee is stated as a fi xe,d S§Um in that
Section, an amount that bears the same ratio to that fixed-sum Fee as the Cost of thei . Work at the time

of termination bears to a reasonable estimate of the probable Cost of the Work upon sEoTnpIetion
and T

.3 Subtract the aggregate of previous payments made by the Owner for Construction Ph,‘gs services.
The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental gl the election of
the Owner, for any equipment owned by the Construction Manager which the Owner elects to retain and whighvis
not otherwise included in the Cost of the Work under Section 10.1.3.1. To the extent that the Owne,r e]ects toxtaﬁe
legal assignment of subcontracts and purchase orders (inciuding rental agreements), the Construct", anager shall
as a condition of receiving the payments referred to in this Article 10, execute and deliver all such papers and take
all such steps, including the legal asmgnment of such subcontracts and other contractua} rights of the Consh'&gct

Constructlon Manager under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental
agreements entered into by the Construction Manager will contain provisions allowing for assignment to the Own

as described above.

If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as descrlbegi abioy  th the i g
Owner will reimburse or indemnify the Construction Manager for all costs arising under the subcontfaet,, urehage %ﬂ
order or rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract Had: 00t
been terminated. If the Owner chooses not to accept assignment of any subcontract, purchase order or rental

agreement that would have constituted a Cost of the Work had this agreement not been termmated the %gnstruct;on o

§ 10.2 Termination Subseguent to Establishing Guaranteed Maximum Price
Following execution of the Guaranteed Maximum Price Amendment and subject to the provisions of} Sectlo
and 10.2.2 below, the Contract may be terminated as provided in Article 14 of AIA Document A2@1-b20 A7

modified.

§ 10.2.1 If the Owner terminates the Contract after execution of the Guaranteed Maximum Price Amery
amount payable to the Construction Manager pursuant to Sections 14.2 and 14.4 of A201-2017, as modjf
not exceed the amount the Construction Manager would otherwise have received pursuant to Sectlﬁl £10.1.2 and
10.1.3 of this Agreement, E

AIA Document AL33™ — 2009 (formerly Al21%(Mc - 2003}, Copyright @ 1991, 2003 and 2009 by The American Institufe.of.Architegts
All rights reserved. HWARNING: This AIA® Document is protected by U,S. Copyright Law and International Treatias. authori zed
reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and criminal penalties, and
will be prosacuted to the maximum extent possible under the law. This draft was produced by AIA software at 14:30:53 on

12/11/2017 under Order No. which expires on 01/01/0001, and is not for resale.

User Notes: {3B9ADSFL)



Amendment, the amount payable to the Construction Manager under Section 14.1.3 of A201-2017, as

modified, shall not exceed the amount the Construction Manager would otherwise have received under Sections
10.1.2 and 10.1.3 above, except that the Construction Manager’s Fee shall be calculated as if the Work had been
fully completed by the Construction Manager, utilizing as necessary a reasonable estimate of the Cost of the Work
for Work not actually completed.

§ 10.3 Suspension

The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201-2017, as modified. In
such case, the Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2 of
AIA Document A201-2017, as modified, except that the term “profit” shall be understood to mean the Construction
Manager’s Fee as described in Sections 5.1 and 5.3.5 of this Agreement.

§ 10.4 The Construction Manager shall not be entitled to any portion of Savings if the Owner terminates this
contract for cause or if the Construction Manager terminates this Contract for any reason prior to Substantial
Completion.

§ 10.5 Notwithstanding any other provision of this Agreement, and subject to the limitations set forth below, the
Owner shall have the right to terminate this Agreement with thirty (30) days’ notice, and without penalty as a result
of any of the following:

| Non-appropriation of funds sufficient to allow the Owner to either meet its obligations under this
Contract or to operate as required and to fulfill its obligations under this Contracgg=or
2 If funds are de-appropriated, reduced, not allocated, or receipt of funds is delayed r if any funds

or revenues needed by the Owner to make any payment hereunder are msufﬁment unavailable

for any other reason as determmed by the Owner in its sole discretion or

the subject matter of this Contract is withdrawn or materially altered or modifi 8(#
If the Owner’s duties, programs or responsibilities are modified or materially alt
.5 If there is a decision of any court, administrative law judge or an arbitration pan

~

;o

Owner’s ability to fulfill any of its obligations under this Contract. The Owner s
Contractor with written notice of termination pursuant to this section.

§10.6 As used herein, the term “appropriation” shall mean and include the due adoption of an appropriation
ordinance and budget and the approval or availability of safficient funds for the performance of fiseal: zobligation
arising under this Contract.

§10.7 All payments for work performed due at the time of termination of this Contract, and reasonable
demobilization expenses, will be paid upon submittal of supporting documentation.

ARTICLE11  MISCELLANEOUS PROVISIONS
§11.1 Terms in this Agreement shall have the same meaning as those in A201-2017, as modified.

§ 11.2 Ownership and Use of Documents
Owner owns the Documents.

§ 11.3 Governing Law % '
For both the Preconstruction and Construction Phases, the parties hereto agree that this Agreemenﬁshall bewad &
construed under Arkansas law, excluding its conflicts of laws rules. The parties further agree that properjurisdiction:
and venue for any cause of action arising from this Agreement shall be vested in either the U.S. District Court for

the Eastern District of Arkansas or the Circnit Court of Pulaski County, Arkansas. Section 13.1 of A20]=
modified, shall apply to both the Preconstruction and Construction Phases.

§ 11.4 Assignment
The Owner and Construction Manager, respectively, bind themselves, their agents, successors, ass
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without the written consent of the other, except that the Owner may assign this Agreement to a lender providing
financing for the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement.
Except as provided in Section 13.2.2 of A201--2017, as modified, neither party to the Contract shall assign the
Contract as a whole without written consent of the other. If either party attempts to make such an assignment
without such consent, that party shall nevertheless remain legally responsible for all obligations under the Contract.

§ 11.5 Other provisions:

I

§ 11.6 The Construction Manager represents and warrants the following to the Owner (in addition to any other
representations and warranties contained in the Contract Documents), as a materia} inducement to the Owner to
execute this Agreement, which representations and warranties shall survive the execution and delivery of this
Agreement, any termination of this Agreement, and the final completion of the Work:

1 The Construction Manager is financially solvent, able to pay all debts as they mature, and
possessed of sufficient working capital to complete the Work and perform all obligations
hereunder;

2 The Construction Manager is able to furnish the plant, tools, materials, supplies, equipment, and

experience and competence to do so; : (%

3 The Construction Manager is authorlzed to do business in the State of Arkansas is properly
licensed by all necessary governmental and public and quasiOpublic authorities hi
over the Construction Manager and over the Work and the Project;

4 The Construction Manager's execution of this Agreement and performance therec
Construction Manager's duly authorized powers; f

3 The Construction Manager's duly authorized representative has visited the site of t&,
familiar with the local conditions under which the Work is to be performed, and 'hagi correlgted
observations with the requirements of the Contract Documents; and i 1,:

6 The Construction Manager is a large, sophisticated company who possesses a high [evel of% |
experience and expertise in the business administration, construction, constructig éjanagemeﬁt
and superintendence of projects of the size, complexity, and nature of this particilarPyaj
involving, among other things, the water features, audio visual systems, specialty:lightingzandesesas
will perform the Work with care, skill, and diligence of such a Construction Manager.

labor required to complete the Work and perform its obligations hereunder and Se»f,sufﬁcient

§ 11.8 Restrictions on Public Improvement Contracts

A. In accordance with the Bid Documents, all bid documents related to public unpr%v
exceeding $75,000 in value must mclude a statement that encourages participation‘s
minority, and women’s business enterprises. i,

B. Contractor, in accordance with Ark. Code Ann. §§ 18-44-503 and 22-9-401, must furnish a suref?’%e

bond in an amount equal to the contract price,

C. In accordance with Ark, Code Ann, § 22-9-601, et seq., Contractor is subject to th@“retamagq P
provisions of which allows the City to refain five percent (5%) of payments untilii Fpro_),eg?é /55"“ o
completion. % :é; %

D. Contractor acknowledges that a public right-of-way is an easement used for ingrgs and egress’ﬁo

property. These easements are held by the City for the benefit of the public at la?gé“g As paft of
any public improvement contract performed in or about public rights-of-way, th%@ltyrequue&an
Contractor agrees that such rights-of-way will be repaired, to the extent possibleftosthescondition:
prior to the performance of work.

§ 11.8 Non-Waiver

No delay or failure to exercise any right under this Contract shall impair any such ught or be constitied
[ ]

waiver thereof. No waiver shall be effective unless in writing signed by the party waiving. A waiver jof aright on

one occasion shall not be deemed to be waiver of such right on any other occasion. A waiver of a rlglit on one

occasion shall not be deemed to be a waiver of any other right on that occasion. % ]
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§ 11.9 Merger

This Contract constitutes the full understanding of the parties, a complete allocation of risks between them and a
complete and exchisive statement of the terms and conditions of their agreement, related to the services provided
hereunder. All prior agreements, negotiations, dealings and understandings, whether written or oral, regarding the
subject matter hereof, are superseded by and merged into this Contract.

§ 11.10 Modification

No conditions, usage of trade, course of deating or performance, understanding or agreement purporting to modify,
vary the terms or conditions of the Contract shall be binding unless hereafter made in writing and signed by the
party to be bound, and no modification shall be effected by the acknowledgment or acceptance of any forms
containing terms or conditions or variance with or in addition to those set forth in this Contract.

§ 11.11 Severability

Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation
shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon Owner and
Contractor, who agree that the Contract Documents shall be reformed to replace such stricken provision or part
thergof with a valid and enforceable provision that comes as close as possible to expressing the intention of the
stricken provision.

§ 11.12 No Presumption against Drafter

Each of the parties hereto has jointly participated in the negotiation and drafting of this Agreement; Ini the event an
ambigpity or a question of intent or interpretation arises, this Agreement shall be construed as if fied jointly by
each of the parties hereto and no presumptions or burdens of proof shall arise favoring any party by virtie'ofthe™
authorship of any provisions of this Agreement. '

§ 11.13 Counterpart Execution
This Contract may be executed in two or more counterparts, each of which is deemed as original b
one and the same instrument.

§ 11.14 Filing
This document shall be filed in the official records of the City Clerk of the City of North Little Roc
Arkansas. Either party may additionally file this document in any other governmental office deem!
however, the parties waive all claims and defenses in law or equity based upon such additional filing:

ARTICLE 12 SCOPE OF THE AGREEMENT

Managel and supersedes all prior negotiations, representations or agreements, either written or oral
may be amended only by written instrument signed by both Owner and Construction Manager.

§ 12.2 The following documents comprise the Agreement:
A AJA Document A133-2009, as modified, Standard Form of Agreement Between Ownerfal
Construction Manager as Constructor where the basis of payment is the Cost of the ;jﬁ
with a Guaranteed Maximum Price g .

, as modified :

2 AIA Document A201-2017, as modified, General Conditions of the Contract for Con@é

3 AIA Document E201™-2017, Digital Data Protocol Exhibit, if completed, or the fol

O

4 AlA Document E202™--2008, Building Information Modeling Protocol Exhibit, if con letc ;
following; 7

“r

S
S
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5 Other documents:
(List other documents, if any, forming part of the Agreement,)

This Agreement is entered into as of the day and year first written above.

CITY OF NORTH LITTLE ROCK ALESSI KEYES CONSTRUCTION, INC.
« » «»
OWNER (Signature) (Signature)

|

(Printed name and title) (Printed name and title)
ATTEST: Reviewed and approved:
NORTH LITTLE ROCK
DIANE WHITBEY, CITY CLERK
AMY BECKMAN FIELDS
CITY ATTORNEY

BY:
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